The provision prohibits adverse action {"discharge or in
any manner discriminate against") against a miner or representa-
tive of miners because of activity protected under the Act.  Such
protected activity includes filing or making a complaint under
the Act, instituting or testifying in a proceeding under the Act,
requesting an inspection, accompanying an inspector as a miner's
representative, receiving adequate training, and refusing to per-
form work in conditions reasonably believed to be unsafe or
unhealthful.

The complaint herein alleges that Bethlehem utilizes a long-
wall mining machine which causes excessive concentrations of
respirable dust and that MSHA has failed to enforce the dust
standards in the Act and Regulations.  Does this allege protected
activity on the part of Complainant? The activity described in
the complaint as protected is not the complaints made to
Bethlehem or MSHA, but rather seems to be that Bethlehem continues
to violate the dust standards and that MSHA refuses to enforce the
standards against Bethlehem.  However, illegal and reprehensible
this alleged situation may be, by itself it can hardly be converted
to the exercise by Complainant of rights protected by the Act.
Complainant, as a representative of the miners, is given special
responsibility under the Act.  Certainly, it has the right and
duty to report unsafe or unhealthy mine conditions to MSHA, and
is protected under 105 (c) in making such reports.  See UMWA
Local 9800 v. Secretary and Dupree, 3 FMSHRC 958 (1981) (ALJ).
However, that is not the activity alleged in this case.  I conclude
that the complaint does not allege that Complainant was engaged in
activity protected under the Act.

Further, the adverse action alleged is merely the specula-
tion that the members of Complainant would be discharged if they
refused to work because of hazardous conditions.  This is not
adverse action, but only the possibility of future adverse action.
The complaint also seems to allege that being required to work in
an unhealthy environment is adverse action.  But Complainant and
its members are not required to work in an environment reasonably
believed to be unhealthy, and they would be protected if they
refused to work under such conditions.  I conclude that no past or
present adverse action has been alleged here.

Therefore, I conclude that the complaint does not state a
cause of action under section 105 (c) of the Act.

IS MSHA SUBJECT TO 105(c)

Section 105 (c) is directed to "any person."  I have pre-
viously held that MSHA is a person under section 105(c) prohibited
from discriminating against a miner or representative of miners
and affirm that conclusion here.  See Local 9800 UMW v. Secretary
and Dupree, 2 FMSHRC 2600 (1980) (ALJ).
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